
1 PREPARE YOUR LAST WILL & TESTAMENT:
A will or trust is the best vehicle to ensure that your
assets pass as you intend. In the absence of a will, the
intestacy laws of your state will govern distribution, and
assets will not pass to an unrelated (unmarried) partner.

2 CREATE A TRUST: A trust can be a useful alternative
to a will for LGBT couples whose families may not 
support their relationships, thereby making a will contest
more likely. In addition to providing privacy by virtue 
of not becoming public record (as is the case with a will
once it is probated), trusts are also more difficult to
contest than wills which have stringent execution
rules, etc.

3 BENEFICIARY DESIGNATIONS: Certain types of
assets, such as life insurance, 401(k)s and IRA accounts,
may be transferred directly upon death and are not
subject to the probate process. However, when the
designation forms are not filled out completely and/or
correctly, the assets default to the decedent’s estate and
become part of the probate estate. Therefore, LGBT
couples may wish to list each other as beneficiaries
on such accounts or policies. On non-retirement
accounts, consider establishing transfer-on-death
(TOD) or payable-on-death (POD) provisions where
state law permits such transfers.

4 ESTABLISH A DURABLE POWER OF ATTORNEY:
A durable power of attorney permits you to designate
an agent to handle all aspects of your financial affairs. 
You may select a power of attorney that becomes
effective immediately upon signing, or one that becomes
effective at a future time or upon the occurrence of
some contingency (commonly known as a “springing
power of attorney”) such as your incapacitation. 

Power of attorney documents become especially
important for same-sex couples who are not afforded
the same range of privileges and access to each
other’s financial information as opposite sex married
couples enjoy.

5 ESTABLISH HEALTH CARE PROXY AND LIVING
WILL: A health care proxy allows you to designate an
agent to make medical decisions on your behalf if you
are unable to do so for yourself. A living will sets forth
your wishes concerning life-sustaining measures.
These documents are crucial for same sex couples,
who are often denied “next of kin” status by hospitals
and other medical care providers. This is especially
true when a same sex couple that is married in one
state has a medical emergency while on vacation in
another state that does not recognize their marriage.
In such an instance, although the couple is married 
in their home state, the spouse may be treated as a
legal stranger.

6 ESTABLISH A DESIGNATION FOR THE
DISPOSITION OF REMAINS: Such a document 
can be used to designate which individual(s) have 
the right to make funeral and burial decisions. If the
decedent has any particular wishes concerning their
final disposition, such wishes should be explicitly set
forth in the designation. Further, language concerning
who should have the ability to select a grave marker,
and the language contained thereon, should be
included in order to avoid battles with family members
who may not agree with the language on the tombstone
(i.e.: “beloved partner”) of the decedent.
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7 ESTABLISH A COHABITATION AGREEMENT:
For couples that are going to mix assets, financially
support one another and incur debt together, a
cohabitation agreement should be considered in order
to delegate how the assets will be handled during the
relationship and in the event the relationship ends. 
For same-sex married couples, a prenuptial agreement
should be prepared for the same purposes. Prenuptial
agreements are especially crucial for members of 
the LGBT community, many of whom have amassed
substantial wealth when same sex marriage was 
prohibited, and now face entering into a marriage 
with significant assets to protect.

8 ESTABLISH A JOINT CUSTODY AGREEMENT:
Most states permit second-parent adoptions, and it is
strongly recommended that couples consider such
adoptions. However, a joint custody agreement is 
one alternative which helps protect the rights of both
parents in their home state and while traveling to 
non-LGBT friendly jurisdictions.

9 PROPERTY CONSIDERATIONS: Owning property
as joint tenants with the right of survivorship offers a
simple solution to many of the difficulties unmarried or
same sex couples face regarding their assets, but this
approach also has many pitfalls. By taking title to an
asset (bank account, real estate, etc.) in this manner,
the surviving partner will become the owner of the
property automatically by operation of law. Such 
transfers pass outside of the Will and are not subject to
probate, thereby eliminating many of the challenges
that adverse parties can potentially bring. However,
very careful consideration must be given to issues such
as gift tax, state prohibitions against non-married persons
executing joint deeds, coop board restrictions, proof of
contribution, and many similar issues, before any transfers
are made or ownership on purchase is determined.

10 RETIREMENT PLANNING: One of the most popular
retirement tools, the Roth IRA, is federally governed.
Therefore, one partner of a same-sex couple is unable
to create a Roth IRA for the benefit of a stay-at-home
partner, married or not. Further, while a federally 
recognized married person can inherit a 401(k) without
incurring taxes, unmarried 401(k) beneficiaries may be
subject to extra taxes without proper estate planning.
LGBT couples also have a difficult time accessing the
Social Security benefits of their partners, even when
their home state recognizes their marriage. In order for
same sex or unmarried couples to ensure sufficient

savings for retirement, the working partner should
maximize contributions to their own 401(k) especially
when their employer has adopted a contribution
matching policy. Further life insurance, especially if 
one partner depends on another’s income to survive,
should be purchased and used as part of the larger
estate plan.

PLANNING POINTS: 
COMMON ISSUES FOR LGBT COUPLES
With the Defense of Marriage Act (DOMA) on the path to be
challenged in the Supreme Court, many expect that the
statute will be declared unconstitutional and therefore void
“ab initio,” meaning that it was void from its inception. If DOMA
is erased from the date of its inception, the possibility
exists that many tax elections, benefits, etc. will be available
to same sex couples retroactively. Unfortunately, the statute
of limitations to amend/refile Federal tax filings prohibits
amendments to filings over three years old. Therefore, same
sex couples should take action now and file a protective
claim in order to preserve their rights to tax adjustments 
for a period of time beyond the statute of limitations, upon
DOMA’s ultimate undoing. The chart below highlights
some of the most common and yet most significant 
scenarios where same sex couples could be affected.
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Have you made any
gifts to your same sex
spouse within the past
3 years and filed tax
returns which utilized
some or all of your 
lifetime unified credit 
or resulted in gift 
taxes due?

Consider filing a
protective claim
on gift tax filings.

Has your same 
sex spouse died 
in the past 3 years,
resulting in an 
estate tax due?

Consider filing a
protective claim on
estate tax filings.

Consider filing a
protective claim on
income tax filings.

Are you in a same
sex marriage but
have filed income
tax returns as single?


